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1. Game for 10 Extra Credit Points on Exam 1
2. Exam 1 Distribution and Discussion
3. Rights
4. EAW

Next  Week: Mardi Gras Break

March 4th:

1. Drug-Testing
2. Intellectual Property

Class Outline
Exam 1: Discussion

3 Biggest Problems Could be Solved by: 

1. Answering the entire question.
2. Answering the actual question (and not something just related to it).
3. Explaining why you say something. Explaining and justifying.

Exercise: Mark 1, 2, and 3 in the margins on your exam to signify 
where you have committed one of these easy to fix errors.  Did you 

know these answers and just not show it?

Exam 1: The Answers Rights

Right: “a capacity, possession, or condition of existence which 
entitles either an individual or group to the enjoyment of some 
object of state of being” (Duska 257). 

Two  Kinds of Rights: 

Positive Rights: Require Noninterference

Negative Rights: Require Distribution of Goods

Rights

Rights are about       
Justice & Fairness

2 Rights in Conflict

The right of the company v. the right of the employee

Questions: Which one should take precedence?

How can we make a compromise?

Where should the line be drawn?



2

Work
Meaningful Work
Safe and Healthy Environment
Compensation for Injury
Job Security and Due Process
Privacy
Living Wage
Equal Treatment without regard to Race or Gender
Participation or Voice in Matters Affecting Workers
Pension Protection
Organization
Freedom from Harassment

Some Common Worker Rights

Work
Meaningful Work
Safe and Healthy Environment
Compensation for Injury
Job Security and Due Process
Privacy
Living Wage
Equal Treatment without regard to Race or Gender
Participation or Voice in Matters Affecting Workers
Pension Protection
Organization
Freedom from Harassment

Some Common Worker Rights

The Controversy:
Employment (or Contract) at Will 

Employee Right: Job Security and Due Process

Employer Right: Do what one wills with one’s own company

CASE: Pierce v. Ortho 
Pharmaceutical Corp. (1980)

Dr. Grace Pierce 
was fired because 
she refused to seek 
FDA approval for 
loperamine, a drug 
that contained an 
amount of 
saccharin illegal to 
use in the US.

“[T]he right to procedural and 
substantive due process 

should be extended to all 
employees in the private 

sector of the economy” (256).

EAW: Adding 
Due Process

Patricia Werhane
Professor of Business Ethics

University of Virginia 
Business School

EAW: The employers are owners 
of the company, and therefore have 
full power over the hire, fire, and 
products of workers.  

Werhane and Radin:“Treating an 
employee “at will” is analogous to 
considering her a piece of property 
at the disposal of the employer or 
corporation. Arbitrary firings treat 
people as things” (257).

People Deserve Reasons
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EAW: “EAW defends 
employee and employer rights 
equally”(257).

Werhane and Radin: 
Arbitrary firings “may unduly 
interfere with a fired 
employee’s prospects for future 
employment if that employee 
has no avenue for defense or 
appeal” (258).

Arbitrary Firings 
Unfairly Harm Employees

EAW: It’s voluntary. 
People know what they are 
getting themselves into….

Werhane and Radin: 
Loyalty, trust, and respect 
should be given by both 
parties of an employment 
contract.

Both Parties are Accountable to Each Other

EAW: Due process “interferes with the efficiency and 
productivity of the business organization” (257).

Werhane and Radin: This assumes:
(a) It is true, and this requires evidence.
(b)Employees will exchange basic rights for money (259).

The Utilitarian Argument 
Requires Evidence

Richard Epstein
Professor of Law

New York University 
Law School

EAW is the 
Best for All

“[O]ver a very broad range 
of circumstances it works 
to the mutual benefit of 
both parties...” (260).

1. Intrinsic Fairness
2. Effects upon Utility or Wealth
3. Distributional Consequences

3 Standards
Fairness

1. It is a basic freedom to 
contract at will.
2. People are not irrational 
(at least most aren’t, and we 
should consider normal 
cases only).
3. Illegal acts, and use of 
force and fraud are 
illegitimate.

4. Both parties know that the contract is at will.
5. If people contract themselves into disadvantageous 
situations, it is their own fault.
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What is Freedom?

What is Force?

How do you define it? How does Epstein define it? Can you 
think of people who might disagree? What are their reasons?

Utility

1. Monitoring Behavior. It is less costly to fire or quit than 
to hire legal representation in cases to arbitrate a dispute 
and provide evidence of working poorly or doing wrong.

2. Risk Diversification and Imperfect Information.  Both 
parties can seek better opportunities and both parties can 
hold each other accountable.

3. Administrative Costs. “It’s cheap” (265).

Werhane and Radin v. Epstein

1. Do either address arguments that the other does not?
2. Which normative theories do each of them use?

EAW: Conclusions


